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WASHINGTON REPORT 13-19: Plan Fiduciary’s Selection of Retail-Class Mutual Fund Shares and Use of a 

Revenue Sharing Arrangement are Not Categorically Imprudent, but Reliance on Investment Consultant was 

Not Sufficient because Consultant was Not a Fiduciary. 

 

MARKET TREND: Retirement plan participants continue to bring claims regarding the prudence and competitiveness of 

investment alternatives under defined contribution plans. 

 

SYNOPSIS: Participants in a 401(k) plan sued the plan sponsor and fiduciaries claiming a variety of breach of fiduciary duty 

violations under ERISA in relation to the plan investment alternatives, including a revenue sharing arrangement and selection 

of retail-class mutual fund shares. The appellate court upheld the lower court’s ruling that ERISA does not prohibit revenue 

sharing arrangements, and that there are too many considerations to be made in the selection of investment alternatives to 

make a bright-line rule stating that retail-class shares are always imprudent.  The appellate court found however, that the 

fiduciary was imprudent in selecting the retail-class shares because it did not consider the institutional-class share alternatives 

and relied on a non-fiduciary investment consultant to make the selections.  The court also rejected the plan fiduciary argument 

that the ERISA section 404(c) investment safe harbor insulates it from participant claims related to the investments. 

 

TAKE AWAYS: Advisors should be aware that plan participants are taking a close look at the prudence of the investments 

made available under defined contribution plans, including the reasonableness of expenses.  Advisors who assist clients by 

providing information and recommendations on investment funds for retirement plans must ensure that sufficient information 

is presented to the client to make prudent investment selections, and should remind clients of their ultimate responsibility to 

prudently select and monitor investment decisions. Plan fiduciaries should retain clear documentation of the consideration and 

review of investment alternatives. 

 



MAJOR REFERENCES: Tibble v. Edison International (9th Cir. 2013)1  

  

In Tibble v. Edison International (9th Cir. 2013), the Ninth Circuit considered several claims of breach of fiduciary duties under 

the Employee Retirement Income Security Act of 1974 (“ERISA”) brought by participants and beneficiaries against the 

fiduciaries of a 401(k) plan related to investment matters.  In addition to holding that the plan fiduciary act of designating an 

investment for inclusion in the 401(k) plan investment lineup starts the six year statute of limitations under ERISA for asserting 

imprudence in the design of the plan investment menu[2], the Court also rejected plaintiff’s claims that (i) revenue sharing was 

a violation of the written terms of the 401(k) plan and of ERISA section 406(b)(3), and (ii) the fiduciary selection of retail class 

shares was a per se violation of ERISA.  The Court did find however, that the fiduciary was imprudent in its selection of the 

more expensive retail-class shares because it relied on a non-fiduciary investment consultant to make the selections, and failed 

to investigate the possibility of institutional-share class alternatives, and rejected the fiduciary argument that ERISA section 

404(c) proscribes the plaintiffs’ entire case. 

 

Background 

The Tibble case involves participants in a 401(k) plan (the “Plan”) sponsored by Edison International (“Edison”).   In 1999, the 

menu of possible investment options available under the Plan increased from six choices to over fifty choices (including ten 

institutional or commingled pools, forty mutual fund-type investments and an indirect investment in Edison stock).  With the 

addition of the new investment options, the practice of revenue sharing was introduced into the Plan.  The participants filed 

suit, alleging that Edison and its Benefits Committee and Investment Committee (“Committees”, and collectively with Edison 

the “Company”) breached fiduciary duties by managing the Plan imprudently and in a self-interested fashion.  Specifically, the 

plaintiffs claimed that the inclusion of specific retail-class mutual funds was imprudent and that the use of revenue-sharing was 

contrary to the written terms of the Plan and was a conflict of interest.[3] 

 

The Company countered that the plaintiffs’ claims were proscribed by the investment safe harbor under ERISA Section 404(c).  

According to the Company, ERISA 404(c) insulates it from all of the claims because each challenged investment was the 

product of a participant or beneficiary exercise of control by virtue of the selection of the investment from the Plan investment 

menu. 

 

The Erisa 404(c) Safe Harbor Does Not Relieve a Fiduciary From its Duty to Prudently Select and Monitor the 

Plan’s Investment Menu 

The Company claimed that ERISA section 404(c) provides insulation from any claim of a participant or beneficiary resulting 

from investments under the Plan.  ERISA section 404(c) generally provides that a fiduciary will not be liable under ERISA’s 

fiduciary responsibility provisions for any loss which results from a participant’s exercise of control over the assets in his 

account.  The appellate court disagreed with the Company interpretation of ERISA section 404(c) and applied the interpretation 

adopted by the U.S. Department of Labor (“DOL”) which states that the loss must be a “direct and necessary result” of the 

participant’s action.  The court held that section 404(c) does not relieve a fiduciary from its duty to prudently select and monitor 

any service provider or any designated investment alternative offered under a plan. The appellate court found that the fiduciary, 

as compared to the participant, is better situated to prevent the losses that would stem from the inclusion of unsound 

investment options. 

 



Revenue Sharing Was Not Precluded By The Written Terms of the Plan  

Plaintiffs claimed that the use of revenue sharing violated ERISA section 404(a)(1)(D) because the written terms of the Plan do 

not allow revenue sharing.  ERISA section 404(a)(1)(D) requires plan fiduciaries to discharge their duties in accordance with 

the documents and instruments governing the plan.  From 1997 to 2006, the written terms of the Plan required that the 

Company pay for the cost of administration.  In December 2006, the Plan was amended to state that the cost of administration, 

net of any adjustments by service providers, will be paid by the Company.  The appellate court found that the Plan gave the 

Committees full discretion to construe and interpret the terms and provisions of the Plan.  The court found that there was no 

explicit conflict between the plain language of the Plan and the Committees’ interpretation that the “costs” of the Plan are 

simply whatever bills were presented to the Company by the service provider.  The appellate court disagreed with the plaintiffs’ 

argument that “costs” are the expenses charged by the service provider before the offsets from revenue sharing because the 

more natural reading is that “costs” are the bills presented by the service provider to the Company. 

 

Revenue Sharing Carried Out by Edison Does Not Violate ERISA’s Conflict of Interest Provisions 

The plaintiffs alternatively argued that the conflict of interest provisions in ERISA section 406(b)(3) prohibit the practice of 

revenue sharing.  ERISA section 406(b)(3) generally provides that a fiduciary with respect to a plan will not receive 

consideration for his personal account from any party dealing with the plan in connection with a transaction involving plan 

assets.  The plaintiffs argued that the Company received consideration in the form of discounts for the administrative expenses 

from the revenue sharing arrangement.  The appellate court rejected the plaintiffs’ argument by looking at the DOL’s 

interpretation of its regulations to exempt revenue sharing payments from the definition of “consideration”.  The DOL, in its 

amicus brief, explained its view that as long as the Plan permitted revenue sharing, the discounts on the invoices from the 

service provider would not constitute the receipt of consideration within the meaning of the ERISA section 406(b)(3) 

prohibition.  The appellate court stated that the plaintiffs had not convinced the court to reject the DOL’s interpretation in this 

case.  The court did, however, point out that it was not ruling out the possibility that liability might attach under different 

circumstances not present in this case, such as a case where the cost of revenue sharing drives up a fund’s expense ratio or a 

case where a fiduciary is driven to select funds because the funds offer them the financial benefit of revenue sharing. 

 

Retail-Class Shares are Not Categorically Imprudent, But The Company Was Imprudent For Not Considering 

Less Expensive Options 

The plaintiffs argued that including mutual funds of the sort available to the general investing public (“retail” or “brand-name” 

funds) is categorically imprudent.  The plaintiffs argued that fiduciaries must offer institutional investment alternatives, such as 

“commingled funds” or “separate accounts”, and further argued that retail-class mutual funds are imprudent because they have 

a higher expense ratio than institutional-class shares.  The appellate court stated that, because mutual funds have a variety of 

unique regulatory and transparency features, mutual funds cannot be directly compared to the commingled funds or separate 

accounts suggested by the plaintiffs.  Further, the appellate court stated that there are too many relevant considerations for a 

fiduciary to make a bright-line approach regarding the prudence of retail-class shares, and found that the particular expense 

ratios at issue were not out of the ordinary enough to make the funds imprudent.  The appellate court agreed with another 

appellate court’s determination that nothing in ERISA requires a fiduciary to search for and offer the cheapest possible fund. 

 

The appellate court, however, found that the Company was imprudent in violation of ERISA in the selection of the retail mutual 

funds at issue because the Company did not investigate the possibility of institutional-class share alternatives.  The court 



rejected the Company’s argument that it reasonably depended on its investment consultant for advice on which mutual fund 

share classes should be selected for the Plan.  The court pointed out that the investment consultant is not a Plan fiduciary and 

that the Company, as the fiduciary, cannot blindly rely on the consultant.  The court stated that the fiduciary must make sure 

that the consultant’s advice is reasonably justified under the circumstances.  The court found that the trial evidence showed that 

an experienced investor would have reviewed all available share classes and the relative costs of each when selecting a mutual 

fund, and there was an absence of evidence that the Company considered the possibility of institutional share classes for the 

funds at issue. 

 

Take Aways  

• Advisors should be aware that plan participants are taking a close look at the prudence of the investments made 

available under defined contribution plans, including the reasonableness of expenses.  

  

• Advisors who assist clients by providing information and recommendations on investment funds for retirement plans 

must ensure that sufficient information is presented to the client to make prudent investment selections, and remind 

clients of their ultimate responsibility to prudently select and monitor investment decisions.  Advisors should provide 

clients with any requested additional information available to the advisor to aid clients in making their decisions. 

  

• Plan fiduciaries should retain clear documentation of the consideration and review of investment alternatives, 

including the date and criteria for the investment selections, and the competitiveness of the selected investment funds 

against other investment alternatives. 

Notes  

 
[1] The plaintiffs in this case have filed a Petition for Rehearing to the appellate court.  We will issue another report if the 

rehearing is granted and there is a significant change in the appellate court’s opinion.           

[2] The Court rejected the plaintiff’s argument that the fiduciary’s continued investment in the funds constituted an on-going 

violation of its fiduciary duty similar to the Fourth Circuit’s opinion in David v. Alphin that was the subject of our Washington 

Report 13-13.  This report will not focus on the statute of limitations discussion. 

[3] The plaintiffs also claimed that the Plan’s investment of the Company’s stock in a unitized employer stock fund was 

imprudent because of the cash buffer held in the unitized fund and that the Company should have offered a stable value fund 

instead of the short-term investment fund. 

             

For more information about the topic discussed in this Washington Report, please contact Albert Gibbons at 

algibbons@algibbons.com 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

 



THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE USED, BY YOU 

FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE 

SERVICE. 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning of 

the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING OF THE 

TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON THE 

PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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